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ABSTRACT

The emergence of global administrative law is a reality that cannot be denied, under
these conditions supranational organizations becoming more and more specialized,
attempting, through transparent and efficient administrative practices, both to protect
the citizens and to meet their social needs.

Therefore, it is absolutely necessary to establish a new branch of law, global
administrative law, which regulates global governance, setting relations between
supranational institutions, their activities and the principles underlying their
activities. Therefore, global administrative law should be treated with more
importance in the political and legal sciences.
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1. Global Administrative Law: Conceptual framework

Starting from the current context, the one in which the activities of the societies
often exceed the control power of a single state, there is a more and more growing
need for a set of rules to regulate such activities. If activities such as those in fields as
environmental protection, refugee status, safety, competition in the market economy,
healthcare, water protection, etc. would remain subjected only to national level, issues
that take place at intergovernmental level would be difficult to control.

In other words, this type of activity is the one generated by the so-called "global
community". This community is best defined by the statement of Professor N.
Dascovici. "The world forms an integral and unified whole, even if it transfers part of
its sovereignty to international organizations, it is like a body or universal organism
that develops or suffers depending on wellbeing of all brought together." 2

12 Dallicovici, N., Curs de drept internalUional public, Bucharest, 1947, p. 624
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In addition, the globalization process brings new challenges, and especially the
technological and economic ones develop quickly and that could not be overcome at
the national level. The current economic crisis is of such magnitude that simple
measures in each state are not sufficient to combat the negative effects and this is just
one example of issues that cross the boundaries of the national states.

On the other hand, the emergence and development of supranational institutions
and bodies come to draw attention to the fact that they are out of the sphere of
influence of norms and regulations of the national states.

Therefore, a new regulatory space is developing — distinct from interstate relations
- which transcends the sphere of influence of both international law and national
administrative law. It can be defined as the global administrative space corresponding
to a different administrative law.

Global administrative law is a new field that has emerged based on a dualistic
perspective. On the one hand, what is usually labeled as "global governance", can
actually be characterized as administrative action, and on the other, this activity per se
is regulated by a number of principles of administrative law type, such as those
relating to transparency, accountability and responsibility.

“We define global administrative law as including the mechanisms, principles,

practices, and full support for social understanding, which promote or, on the contrary,
affect the responsibility of the global administrative organs, in particular by ensuring
that they meet adequate standards of transparency, participation, motivation of
decision, and legality, and by providing an efficient assessment of the rules and
decisions taken these organs. Global administrative organs include formal
intergovernmental regulatory bodies, informal intergovernmental regulatory networks
and coordination arrangements, national regulatory bodies operating with reference to
international intergovernmental regime.”"
In other words, the structures, procedures and norms for the regulation of the decision-
making process applicable to the international institutions and the mechanisms
governed by the law which implement these standards, come from a field of juridical
theory and practice entirely different from the current ones: the global administrative
law.

2. Principles and manifestations of global administrative law
Although global administrative law is a novelty in the field of juridical science, as

in the case of other branches of law emerged before this one, the formation and
evolution of this domain as a juridical science is based on a number of principles.

13 Kingsbury, B., Krisch, N., Stewart, B., R., The Emergence of Global Administrative Law,

2005, p. 17, electronic format,
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Analyzing these principles, we notice that they could be divided into two
categories:

A) general principles of law borrowed from the national level - the rule of law;

B) specific principles of administrative law: openness and transparency,
accountability in administration, efficiency and effectiveness, motivation
of administrative decisions, protection of human rights (ie all those issues
which come to give content to the concept of "good governance")

A) The ruleof law

If we turn to the classical systems of administrative law, we notice that their
most important principle is the rule of law. In this context, we can translate legality as
the action of government always within the limits of its own powers, while providing
equal access to the courts and other dispute solving mechanisms."*

Overall, this principle is similar, not identical. Globally, the rule of law would
mean the existence of a legal order governing the right of access to the formal dispute
settlement institutions. But what is remarcable about this principle is that, in the states
it has a wide sphere of applicability.

B) Specific principles of administrative law

From the second category of principles, those which give content to good
governance, we mention openness and transparency, accountability, efficiency and
effectiveness.

"The openness suggests that the administration is available for external control,
while transparency suggests that at a close examinationcan be «seen throughy for the
purpose of control and supervision. Openness and transparency allow, on the one
hand, anyone affected by an administrative action to know the basis of these actions,
but, on the other hand, they make the outside control of administrative measures by
supervisory institutions easier. Openness and transparency are also tools of the rule of
law, equality before the law and accountability.”"”

These two characteristics of good governance ensure the protection of citizens’
rights in relation with the public administration, given the fact that citizens have
access to processes that take place in public institutions. At the same time, the control
of these institutions is also within the reach external control bodies.

If the principle of transparency requires, mostly citizens' access to information, the
principle of openness takes multiple forms of participation of the various actors
involved in the decision-making process.

4" Harlow, C. Global administrative law: The quest of principles and values, The European
Journal of International Law, Vol. 17, no. 1, Ejil, 2006, p. 9.

'S Sigma Paper no. 27, p. 11
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Specific activities in this area will differ from country to country, depending on
various factors such as the organization of the body of civil servants, the main
restrictions on the free flow of information,level of education and whether the public
is aware of the existence of such information. However, there is a common
denominator, namely that increasingly more countries are becoming aware of the need
for a high degree of transparency and openness to ensure an efficient administration.

Lack of transparency, among other shortcomings of administrative activity leads to
low confidence of the society in the strength and importance of normative acts. The
absence of consultation leads to rules being frequently changed or replaced, or worse,
to being inefficient and inaccurate. The practical application of the principle of
transparency (which covers procedures and guarantees regarding both access to
information and participation in decision process) would lead to greater confidence in
the laws and regulations since they were adopted in consultation with those interested.

At the same time, the lack of these two features of good governance attracts more
often, complaints from citizens and motivates the attempt to open the public
administration globally. Moreover, the need for open public administration, felt
globally, is reflected in the theories of New Public Management.

In order to demonstrate that the principle of transparency, as perceived at national
level, as the citizens' access to information during the decision-making process, is
becoming increasingly applied internationally, it is important to analyze the activity of
institutions that act globally.

Thus, we can mention the case of shrimp / turtle, in which World Trade
Organization noted that the United States did not offer formal opportunities to be
heard or to respond to any argument against them to the states whose shrimp export to
the United States was restricted by the internal regulations of the U.S. government and
asked the U.S. to make available the procedural participation mechanisms.

Another example that can be taken into account is the placing of the States on a list
in case of non-compliance, by the Financial Action Task Force. But in this situation it
is necessary to offer to the states the possibility to make remarks.

Responsibility means that public authorities are accountable in front of the
legislative or judicial bodies.

"Responsibility is the means by which to verify that principles such as rule of law,
openness, transparency, impartiality, and equality before the law are respected ...
supervision principle appears as part of the principle of administration by law, being
essential to protect the public and private interest.""®

Given its mandate to promote good governance and proper public administration,
which is in development, Division for Public Administration and Development

' Study regarding the global dimension of the good management and the influence of the

public, 2009, pag. 37 — electronic format
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Management (DPADM) supports the establishment of international standards,
conducts research and analysis in comparative politics and assist in building capacity
if institutions designated to safeguarding public sector ethics, transparency and
accountability.

The Division activities are based on the idea that corruption is a symptom of poor
administration and mismanagement. These situations allow unscrupulous public
officials to exploit situations where personal interest is placed above the public
interest, contrary to the spirit of public service. Moreover, the activities of the Division
also seek to preserve the integrity of "honest” public officials by implementing an
"ethics infrastructure" that not only provide guidance to good conduct, but also
punishes the violations through administrative and legal sanctions. "Ethics
infrastructure" includes measures to strengthen and maintain the organizational
integrity, access to information that promotes transparency and accountability, and
supervision by independent institutions and the general public.

Recognition of the principle of effectiveness and efficiency is a relatively new
event, even within national administrations and even more globally. Efficiency
involves achieving best results with as little consumption of resources as possible,
while effectiveness involves achieving the required results using the available
resources.

Recently it was launched globally the idea that good administration requires the
presence of "three E": economy, efficiency and effectiveness, which must govern
every activity of public administration and any public service provided by it. To
empower transparency, it must be filled with the principle of administrative decisions.

"Motivation must provide the essential elements of the applied administrative
procedure and have a degree of justification sufficient to allow the interested party to
request an appeal for the final ... The motivation is to be understood as legal
provisions that entitle institutions to take action and the reasons that motivate
institutions to issue the act in question. " !’

All these previously presented principles are interconnected, if the motivation of
the decisions increases the force of the principle of transparency we cannot talk of
efficiency and effectiveness without the motivation of the decisions.

The last principle that fits in the category of specific principles to the public
administration is that of the protection of human rights.

In the majority of states, the entire activity of public administration revolves
around this principle. Moreover, public administration'sactivity of providing public
services would not find a purpose in conditions that harm the rights and interests of
citizens.

7 Alexandru, 1. Drept administrativ european, Editura Universul Juridic, Bucharest, 2008, p.
259
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This principle was established as very important at the supranational level as well,
which is why the United Nations aims mainly the realization of rights and interests of
citizens, both at the institutional and normative level.

Human Rights Committee, which operates within the UN, prepare general reports
and suggestions for States Parties examines complaints of individuals who claim to be
victims of violations of one or more of the rights contained in the International
Covenant on Civil and Political Rights, communicates its findings to the interested
States Parties and to the concerned individuals.

In terms of legislation, certainly the most important regulation of human rights is
contained in the Universal Declaration of Human Rights.

"We compare the Universal Declaration of Human Rights to a temple's vast portico
supported by four columns. The first is the personal freedoms one: life, liberty,
security and dignity ... The second column refers to individual's rights in its relations
with groups to which it belongs and with elements of the outside world ... The third
column is the one of spiritual faculties, of freedom of expression, of freedom of
assembly ... Finally, the fourth column is the one of economic, social and cultural
rights.""*

In the context of these principles that exceed the borders of the Member States, the
most obvious manifestation of global administrative law is trying to build a global
constitution.

The pertinent question is: Why the need or what justifies a global constitution? A
global constitution would come to address the legitimacy deficit faced by the global
governance. Although this deficit is not desirable, its existence is normal explainable
if we consider that states generally are not willing to give up the attributes of
sovereignty in favor of supranational bodies, or at least not the most important ones.

On the other hand, the lack of constitutional regulations globally will create
problems for the institutions at this level, in the context of governance challenges for
these institutions having to be resolved still at the level of states. Also, it is still
determined at the level of statesthe context and the way international regulations apply
to them.

Although there is currently no global constitution setting the conditions according
to which the activities of the public administration must be carried out, steps in this
direction have been taken.

Thus the emergence and development of decision-making institutions which
exceed state borders, as well as regulatory bodies normally found only in the states,
require increasingly more global constitutional order.

18 Zlatescu, Moroianu, 1., Drepturile omului — un sistem in evolutie, Institutul Roman pentru
Drepturile Omului, Bucharest, 2008, p. 79
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On the other hand, regional organizations such as the EU, NAFTA (North
American Free Trade Agreement) and the global ones, World Trade Organization, the
United Nations, adopted a series of laws which, although not enforceable at national
level, influence the activities of the states regarding normative issues, economic,
political and social ones. Therefore, we consider these acts the core of a global
regulatory framework.

3. Conclusions

The development of a global administrative law appears as a normal, logical,
phenomenon, given that international relations theory studies rather political relations
between states and international law is concerned with international normativity.

Therefore, we can no longer deny the need to create a new branch of law which
will assure an efficient and effective global governance, protecting the citizens from
arbitrary decisions and lack of responsibility of the public administrations for their
actions and services.

Given that globalization produces chain reactions, the idea of living in one world
can avoid the negative effects of this process. Therefore, global administrative law
should be treated with more importance in the political and legal sciences.'’
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